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A. ARGUMENT IN REPLY

THE STATE FAILED TO MEET ITS BURDEN TO PROVE THE

AMOUNT OF LOSS BY A PREPONDERANCE OF THE

EVIDENCE.

There is an old story about a fool looking for his keys under the

lamppost, not because he lost them there, but because the light was better.

The State in this case relies on the retail price of the fuel, not because it

reflects the actual loss to any victim, but because it has evidence of that

amount. The amount of restitution must be based on "easily ascertainable

damages" that provide a "reasonable basis for estimating loss." RCW

9.94A.753 (3); State v. Pollard. 66 Wn. App. 779, 785, 834 P.2d 51 (1992).

But the one requirement does not automatically satisfy the other. The retail

price of the fuel at issue in this case is, indeed, easily ascertainable based on

the evidence presented at trial. But it does not reflect anyone's actual loss.

It is not a novel proposition to assert that the Statemust establish that

loss by the preponderance of the evidence at the restitution hearing. State v.

Dennis. 101 Wn. App. 223, 227-28, 6 P.3d 1173 (2000). Ram does not seek

standing to assert claims by the fuel companies or anyone else. He seeks

merely to hold the State to its burden ofproof.
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a. The Invoices Presented by the State Fail to Establish
Any Actual Loss by the Cardholders.

The retail invoices showing potential financial liability do not

provide a reasonable basis for estimating the loss to the cardholders. The

potential financial liability of havingone's accountcharged is not actual loss.

Washington's restitution statute does not refer to liability. It refers to "loss

of property." RCW 9.94A.750. In the absence of any other evidence

whatsoever, the retail charges presented at trial might amount to some

evidence that the cardholders actually paid, and therefore suffered losses, in

that amount. But the evidence at the restitution hearing directly refuted that

proposition.

The State argues the court was not obliged to accept Ram's evidence

at face value. But there is no sign in the record that the Court found it

somehow inaccurate or untrustworthy. Hearsay is permissible in restitution

hearings. State v. Deskins. 180 Wn.2d 68, 83,322 P.3d 780 (2014) ("Courts

may rely on a broad range of evidence—including hearsay—because the

rules of evidence do not apply to sentencing hearings.") (citing ER

1101(c)(3)).

This case is not akin to a burglary. In a burglary, there are actual

items ofproperty that were lost, regardless ofwhether the person is later able

1As in the opening brief, this argument refers to cardholders other than Bartelson. Ram
concedes Bartelson's loss was established by sufficient evidence.
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to be reimbursed by an insurance company. And, in fact, if items in a

burglary are recovered and returned to the person in thesame condition, such

that the person suffers no loss, restitution is inappropriate. See State v.

Mead. 67 Wn. App. 486, 490-91, 836 P.2d 257 (1992) (restitution correctly

awarded for stolen medical equipment that was returned to the victims

because the integrity of the equipment was comprised and it had to be either

replaced or recalibrated).

The State cites State v. Hughes. 154 Wn.2d 118, 110 P.3d 192

(2005), and State v. Smith. 42 Wn. App. 399, 711 P.2d 372 (1985), for the

proposition that courts may award more than retail value in restitution. BoR

at 10. That is correct. It may award more than retail value when the

increased amount isthe replacement value ofthe lost property. Itmay award

more than retail valuewhenthe increased amount betterreflects the victim's

actual loss. Here, the evidence shows seven of the cardholder companies

suffered no loss whatsoever.

b. The Invoices Fail to Provide a Reasonable Basis for
Estimating the Amount of Loss to the Fuel
Companies.

The fuel companies suffered loss, but that the amount of that loss is

unrelated to the retail amount they charge their customers. The State has

provided no authority for its assertion that retail price is a reasonable basis

for estimating a loss that is clearly in the amount of the wholesale cost. If



there were some commonly used amount of profit mark-up, this might be

true. But the fact that mark-up amounts vary widely and the fuel companies'

unwillingness to reveal any information about the amount of their profit

margin leaves the Court with no reasonable basis for estimating their actual

loss.

The doubling provision of the restitution statute does not save this

restitution award from Ram's claim of insufficiency. "The ability to impose

up to twice the amount of the victim's loss or offender's gain does not. . .

preserve an otherwise erroneous restitution order. Any increase or doubling

of restitution pursuant to the statute should bea consciously exercised choice

by the court." State v. Fleming. 75 Wn. App. 270, 276, 877 P.2d 243 (1994).

There was no indication the court opted to specifically increase any amount

under this provision.

As discussed above, the fuel invoices do not provide a reasonable

basis for estimating any victim's loss. Nor do they show the gain to Ram.

Ram did not actually gain the retail value of the fuel. He charged the truck

drivers much less than the actual retail value. Like the fuel companies' loss,

his actual gain was far less than the retail amount they would have charged

their customers. 7RP 43-61. No attempt wasmade at the restitution hearing

to calculate the amount ofRam's gain.



In order to reasonably estimate the loss to the fuel companies,

additional evidence would be required of their actual loss. Because new

evidence to establish that amount is not permitted, no new restitution hearing

is necessary on remand. State v. Griffith. 164 Wn.2d 960, 965,195 P.3d 506

(2008).

B. CONCLUSION

For the foregoing reasons and the reasons stated in the opening Brief

of Appellant, Ram requests this Court vacate the restitution order and

remand so that the restitution amount can be reduced to the $105,941.59 of

loss demonstrated by Bartelson.

DATED this /# day ofApril, 2016.

Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

/^ENNIFEK'J. S^IGERT^
" WSBANo. 38068
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Attorney for Appellant
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